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Abstract. Congressionally mandated drug-testing requirements for both public employees and workers in 
private industry subject to federal regulation have a fairly long and well established legal history. Nonetheless, 
as described in this report, the federal courts have recognized limits, largely anchored in constitutional privacy 
interests of affected workers, that circumscribe governmental authority to impose suspicionless random testing 
requirements in the public or private sectors. This report examines relevant judicial precedents for their 
applicability to the issue of random testing for performance-enhancing substances in professional athletics. 
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Federally Mandated Random Drug Testing in 
Professional Athletics: Constitutional Issues 

Summary 

Problems of usage of steroids and other performance enhancing drugs in 
professional and amateur athletics have been the focus of a series of investigative 
hearings before the House Government Reform Committee. The Committee began 
taking evidence on March 17, 2005, when several former and current players, 
medical experts, and major league baseball executives were summoned to testify in 
the first hearing. Committee Chairman Tom Davis has urged all sports leagues to 
“acknowledge that their testing programs need improvement” and has framed bi- 
partisan legislation to establish a uniform testing policy for major professional sports 
leagues. Currently, there are four professional athletic drug testing bills before 
Congress: S. 1 114 (Senator McCain); H.R. 2565 (Representative Davis); H.R. 1862 
(Representative Steams); and H.R. 2516 (Representative Sweeney). The McCain and 
Davis bills are virtually identical, and all four bills would establish minimum drug 
standards - including random testing - for some professional sports leagues. 

Congressionally mandated drug-testing requirements for both public employees 
and workers in private industry subject to federal regulation have a fairly long and 
well established legal history. Nonetheless, the federal courts have recognized limits, 
largely anchored in constitutional privacy interests of affected workers, that 
circumscribe governmental authority to impose suspicionless random testing 
requirements in the public or private sectors. These decisions establish that 
“compelling” governmental interests may, in appropriate circumstances, override 
constitutional objections to testing procedures by employees whose privacy 
expectations are diminished by the nature of their duties or workplace scrutiny to 
which they are otherwise subject. They further suggest, however, that substantial 
constitutional difficulties probably confront any broad-based testing program that is 
not limited to specific occupational categories or to persons for whom the 
government is able to demonstrate some special need to test. 

It could be argued that professional players have a diminished expectation of 
privacy as the consequence of league or association rules that already require routine 
physical examinations and testing for drugs in certain circumstances. Moreover, a 
separate argument could be made that safety and health concerns associated with 
steroid usage, and the importance of professional athletes as role models for the 
nation’s youth, justify unannounced testing for anabolic steroids or other controlled 
substances. Testing of randomly selected athletes may also be the least intrusive 
route to an effective steroid detection program. Past major league baseball 
procedures, it has been argued, do not deter steroid use. Moreover, arguably, the 
reasonable suspicion standard may be unworkable since most often there may be no 
outward symptoms to signal the use of steroids. 
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Federally Mandated Random Drug Testing 
in Professional Athletics: Constitutional 

Issues 



Problems of usage of steroids and other performance enhancing drugs in 
professional and amateur athletics have been the focus of a series of investigative 
hearings before the House Government Reform Committee. The Committee began 
taking evidence on March 17, 2005, when several former and current players, 
medical experts, and major league baseball executives were summoned to testify in 
the first hearing. National Football League Commissioner Paul Tagliabue next 
testified, on April 27 th , concerning details of the NFL steroid testing procedures and 
how they were negotiated between the league and the NFL players’ union. The 
Committee also requested summaries of all test results during the period that testing 
has been in place, although not the names of individual players. Similar requests 
have reportedly been made of National Basketball Association, National Hockey 
League, US Soccer Federation, Major League Soccer, Association of Tennis 
Professionals, USA Track and Field, and USA Cycling. Committee Chairman Tom 
Davis has urged all sports leagues to “acknowledge that their testing programs need 
improvement” and has framed bi-partisan legislation to establish a uniform testing 
policy for major professional sports leagues. 1 Currently, there are four professional 
athletic drug testing bills before Congress: S. 1114 (Senator McCain); H.R. 2565 
(Representative Davis); H.R. 1862 (Representative Stearns); and H.R. 2516 
(Representative Sweeney). The McCain and Davis bills are virtually identical, and 
all four bills would establish minimum drug standards - including random testing - 
for some professional sports leagues. 

The McCain/Davis proposal, for example, would require “major professional 
sports leagues” - defined to include Major League Baseball, the National Football 
League, the National Basketball Association, and the National Hockey League, and 
any “successor leagues” - to implement independently administered drug testing 
programs mirroring the standard of the United States Anti-Doping Agency 
(US AD A). At a minimum, each professional athlete would have to be tested without 
advance notice no less than five times each calendar year, including at least two off- 
season tests. Each test would have to cover all substances prohibited in US ADA’s 
anti-doping code and would have to be analyzed at a USADA-approved lab. 

Athletes testing positive (or refusing to test) a first time must be suspended a 
minimum of two years and would be subject to permanent suspension from the 
professional sports association for any later infraction. The leagues would be required 
to disclose positive tests and resulting penalties to the public. Each covered league 



1 4/28/05 Phila. Daily News 70, 2005 WLNR 6611442. 
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would have to develop an adjudication process to provide the athlete who tests 
positive a hearing (after notice), representation of counsel, and the right to appeal. 
While such proceedings are pending, the athlete in question would be suspended. For 
a detailed discussion of all measures currently before Congress on the subject, see 
CRS Report RS22156, Drug Testing in Sports: Proposed Legislation , by Nathan 
Brooks. 

Congressionally mandated drug testing requirements for both public employees 
and workers in private industry subject to federal regulation have a fairly long and 
well-established legal history. Nonetheless, as described more fully below, the 
federal courts have recognized limits, largely anchored in constitutional privacy 
interests of affected workers, that circumscribe governmental authority to impose 
suspicionless random testing requirements in the public or private sectors. This 
report examines relevant judicial precedents for their applicability to the issue of 
random testing for performance-enhancing substances in professional athletics. 

Constitutional Background 

Constitutional law on the subject of govemmentally mandated drug-testing is 
primarily an outgrowth of the Fourth Amendment prohibition on unreasonable 
searches and seizures. 2 A judicial exception to traditional requirements of a warrant 
and individualized suspicion for “administrative” searches has been applied to 
random drug testing of government employees, and of private employees tested 
pursuant to government regulation. In the employment setting, such testing has been 
justified under a “special needs” analysis, which the courts have applied in relatively 
narrow circumstances directly implicating “compelling” public safety, law 
enforcement, or national security interests of the government. More generalized 
governmental concerns for the “integrity” or efficient operation of the public 
workplace have usually not been deemed sufficient to justify interference with the 
“reasonable expectation of privacy” of workers or other individuals to be tested 

The Supreme Court in 1989 applied the “special needs” doctrine to dispense 
with the normal warrant and probable cause requirements of the Fourth Amendment 
when the government demonstrates compelling justification “beyond ordinary law 
enforcement” for an employee drug testing program. In National Treasury 



2 Drug testing programs have also been challenged under the First, Fifth, and Fourteenth 
Amendments, based on arguments that the testing procedures or some other aspect of the 
program violated rights to due process, equal protection, privacy, and freedom of religion. 
In general, such claims have proven unsuccessful where the testing program included legal 
safeguards, such as the use of non-discriminatory testing practices, chain of custody 
procedures, confidentiality, adequate notice, properly certified laboratories, confirmatory 
tests, and other procedures designed to ensure fairness and to minimize the intrusiveness of 
the drug testing program. See, e.g. Shoemaker v. Handel, 795 F.2d 1136, 1139-41, 1143 
(referring to selective enforcement of urine testing of jockeys as denying them equal 
protection of the laws); Rushton v. Nebraska Pub. Power District, 844 F.2d 562, 564-66 (8 lh 
Cir. 1 988)(discussing plaintiffs’ contention that the drug testing program violated their First 
Amendment rights). 




